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In Brazil, the regulation of activities that impact the environment and the enactment of measures
to ensure compliance with the law (known as ‘command and control" actions) are essential

tools in preventing and combating illegal deforestation in the Amazon. However, once an
environmental infraction is detected - such as illegal deforestation or vegetation burning - Brazil's
environmental agencies must initiate administrative enforcement procedures to hold violators
accountable, impose fines, and assess damages.

The administrative enforcement procedure, therefore, is a key factor in tackling illegal
deforestation. Making this procedure more effective is essential for its stated goals of fining
violators and deterring illegal activity.

This summary presents an overview of findings from the report, Andlise do Novo Procedimento
Administrativo Sancionador do Ibama e seus Reflexos no Combate ao Desmatamento na Amazénia,
published by Climate Policy Initiative/Pontifical Catholic University of Rio de Janeiro (CPl/
PUC-Rio) that analyzes the impacts of changes in Brazil's legislation and assesses whether
they can bring greater effectiveness to Brazil's federal environmental agency's (Instituto
Brasileiro do Meio Ambiente e dos Recursos Naturais Renovdveis - IBAMA) administrative
sanctioning procedure. CPI/PUC-Rio researchers reviewed literature and conducted a

detailed analysis of Decree No. 9,760/2019 and other regulatory standards, as well as the new
governance structure of the environmental sanctioning process. The researchers also collected
data related to infraction notices in consultation with IBAMA's open databases and through the
Access to Information Law (Lei de Acesso a Informacdo - LAI).

1 Command and control policies refer to environmental policies that rely on regulation and enforcement other than financial incentives.
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CHANGES TO THE ENVIRONMENTAL ADMINISTRATIVE
SANCTIONING PROCEDURE

Environmental agencies are responsible for monitoring and inspecting behaviors and activities
to make sure they comply with legal environmental protection rules. If an environmental
violation is found - the environmental agency must act to repress it, imposing the appropriate
sanctions on the person who caused the damage (infringer) - e.g., an environmental fine.
Detection of environmental law violations, such as deforestation, triggers the environmental
agency's obligation to impose sanctions. The agency, however, must first initiate an investigative
administrative process.

According to the 1988 Federal Constitution, liability for environmental damages can occur
simultaneously in the administrative, civil, and criminal spheres, each with its own peculiarities
and specific investigative procedures. The Constitution confers concurrent jurisdiction for
environmental matters on all three levels of the Federation (federal, state, and municipal),
meaning that states and municipalities have their own environmental protection rules and
administrative procedures in place.

Approved in April 2019, Decree No. 9,760 significantly altered IBAMA's sanctioning procedure.
The main novelty in the federal level was the creation of a mandatory conciliation phase

prior to the enforcement phase at all levels of government as we outline above (federal,

state, and municipal).

Although environmental conciliation can, in theory, expedite the environmental sanctioning
procedure by reducing the time it takes to close cases by seeking conciliation between the
parties, its implementation by the current administration has fallen short: (i) regulation of

the conciliation stage takes too long ; furthermore, the rules that regulate the scheduling of
conciliation hearings are ambiguous; (ii) not enough conciliation hearings are being held, thus
delaying the processing of thousands of infraction notices; (iii) from the beginning, the teams in
charge of conducting the conciliation hearings (Equipes de Conclusdo das Audiéncias de Conciliacdo
- ECACs) have lacked clear and objective criteria to follow; many states are short-staffed, making
it impossible to implement this stage properly; and (v) the lack of transparency in data pertaining
to conciliation hearings prevents civil society from adequately monitoring and evaluating this new
stage in the procedure.

The changes to the administrative environmental procedure have also been accompanied
by major changes in the governance structure for the sanctioning process. The government
has dismissed many civil servants in IBAMA's technical staff who held strategic management
positions and has replaced them with military personnel and other professionals with no
experience in environmental management and lacking the necessary technical qualifications.
These changes call into question the capacity (and willingness) of the sitting government
administration to make the administrative procedure more effective in investigating
environmental infractions.



In addition, other measures spearheaded by the Minister of the Environment, Ricardo Salles
have paved the way for even more insecurity and distrust of the new government environmental
policy, indicating that further changes to the environmental sanctioning system may be
forthcoming. For example, the Minister suggested the creation of a police force in the Amazon
devoted to environmental inspection, as well as the merge of IBAMA and Chico Mendes
Institute for Biodiversity Conservation (Instituto Chico Mendes de Conservacdo da Biodiversidade -
ICMBio). Meanwhile, the Minister, the president of IBAMA (Eduardo Bim), and other members
of the Ministry of the Environment (Ministério do Meio Ambiente - MMA) were involved in

a Federal Police operation targeting the illegal export of native wood, culminating in Bim's
temporary suspension from the presidency of IBAMA and search and seizure operations in

the offices of Minister Salles.? These events illustrate a significant amount of uncertainty
surrounding the process.

IMPLICATIONS FOR COMBATTING DEFORESATION IN THE
AMAZON

Command and control actions regulations play a crucial role in combating deforestation in

the Amazon. Evidence shows that these actions were primarily responsible for the sharp and
continuous decline in deforestation rates in the Amazon region between 2004 and 2012.34
IBAMA's monitoring and enforcement of sanctions in cases of unauthorized vegetation removal
have effectively inhibited the advance of deforestation in the Amazon. CPI/PUC-Rio estimated
that, if IBAMA's monitoring and enforcement had not been in place, between 2007 and 2016
the Amazon would have lost, in addition to the area that was actually deforested, an additional
270,000 km?.> As such, changes to IBAMA's administrative enforcement procedures can have
significant impacts on the policy to combat deforestation.

Starting in 2004, monitoring and inspection operations in the Amazon biome were planned
and carried out under the Action Plan for Prevention and Control of Deforestation in the

Legal Amazon (Plano de Acdo para Prevencdo e Controle do Desmatamento na Amazénia Legal -
PPCDAmM). However, with the changes made by MMA in 2019, under the command of Minister
Ricardo Salles, PPCDAm came to a halt. In its place, the government implemented “Operation
Green Brazil” (Operacées Verde Brasil) | and 11, led by the Ministry of Defense. These operations
consisted of using the armed forces to coordinate and execute actions to combat deforestation
and illegal fires in the Amazon. In the three decades since IBAMA was created, this was the
first time it had ever been removed from the command of its duties.® These military operations,
however, were not only much more costly, but they also failed to achieve their primary objectives
of preventing deforestation and punishing offenders.”
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In addition, the changes in leadership and coordination positions at IBAMA have had a profound
impact on actions to combat illicit environmental activities in the Amazon, two heads of
inspection were dismissed shortly after efforts had been successfully put in place to combat
illegal mining and deforestation in the Amazon; the head of the environmental enforcement
division was also dismissed from his position. All IBAMA state superintendents were also
replaced by military personnel or other individuals who lacked the necessary qualifications

for the position.

Enforcement of precautionary measures - as required by law - has also been neglected by the
current administration. The seizure and destruction of equipment used in illegal deforestation
and embargos on deforested areas are key deterrence measures against offenders.® Since taking
office as the president of Brazil, however, Jair Bolsonaro has repeatedly prohibited IBAMA
officers from enforcing precautionary measures when they are needed.>’® IBAMA agents have
also been threatened and prevented from carrying out inspections.” Two episodes illustrate how
controversial the government has been in its efforts to combat deforestation in the Amazon.
The first involves the seizure of native wood on the border between Pard and Amazonas by the
Federal Police,”” and the second refers to the suspension of an operation to remove cattle from a
fully protected area (conservation unit), also in the state of Para.”” In both cases, the Minister of
the Environment was accused of favoring those who engage in illegal activities.™"

The numbers speak for themselves. Deforestation and illegal fires in the region have increased
significantly since Bolsonaro took office,'®"® while penalties for illegal deforestation have
declined. According to data from National Institute for Space Research (Instituto Nacional

de Pesquisas Espaciais - INPE), the rate of deforestation in the Amazon in 2020 was 47%
higher than in 2018."° The number of infractions against flora, however, fell by half (56%) in
2020 versus 2018.%°

Regarding IBAMA's execution of the new sanctioning procedure to address Amazon
deforestation, so far there is no record of conciliation hearings held for infractions committed
against the biome's flora since its enaction over two years ago. Moreover, despite the newly
institute mandatory conciliation procedures, there are no records IBAMA actually engaged in any.

As for the enforcement phase of the sanctioning process, it should be noted that all infraction
notices are first ruled on by state superintendents and, on appeal, by the President of IBAMA.
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However, many superintendent offices are under management of military police officers or
people who lack the minimum requirements for the job in terms of technical qualifications. In
some cases, there are conflicts of interest as well (e.g., the case of the superintendent of the state
of Acre who, prior to taking office, had worked as a lawyer for people charged with environmental
infractions). Furthermore, superintendents enjoy no job security (tenure) in their positions and
may be replaced at any time. The absence of specific hiring criteria and job security in the
superintendent position increases the likelihood that superintendents will succumb to external
pressures when rendering their decisions, thus jeopardizing the impartiality of the process.

The constant replacement of superintendents by Minister Ricardo Salles and the Minister's
public criticism of operations to combat deforestation demonstrate just how fragile these
assignments can be.?'?%23

Many doubts surround the effectiveness of IBAMA's new administrative procedure in curbing
illegal deforestation in the Amazon. Currently, the shutdown of the enforcement procedures - be
it due to a weaker monitoring and inspection stage or to delays in holding conciliation hearings
(or failing to hold them at all) - can have immediate impacts. Without proper monitoring

and inspection in place, offenders are free to engage in deforestation and illegal fires with no
accountability, and the standstill or delay in holding conciliation hearings greatly increases the
likelihood of running the statute of limitations on sanctions (i.e., the authorities can no longer
apply a penalty once a certain time period has elapsed). As there is not yet enough data and
evidence available, a more thorough assessment of the medium- and long-term impacts of this
new sanctioning system will need to be conducted - particularly on whether the environmental
conciliation stage will be able to close cases and collect fines or whether it will further weaken
IBAMA's already fragile administrative procedure.

An ineffective administrative sanctioning procedure, coupled with weakened environmental
governance, will have significant impacts on the policy to combat deforestation in the Amazon
by failing to hold environmental offenders accountable and by weakening the power of the
policy to deter such actions.

The full report, in Portuguese, highlights key findings from CPI/PUC-Rio's analysis of Decree
No. 9,760/2019 and other regulatory standards, as well as the new governance structure of the
sanctioning process.
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